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§780.332

are counted as such and paid accord-
ingly if the farmer is not exempt under
the 500 man-day test. The situation is
not significantly different if under the
same circumstances, the crew is hired
at so much per acre for their work.
This is in effect a group piecework ar-
rangement.

(b) The situation is different where
the farmer only establishes the general
manner for the work to be done. Where
this is the case, the labor contractor is
the employer of the workers if he
makes the day-to-day decisions regard-
ing the work and has an opportunity
for profit or loss through his super-
vision of the crew and its output. As
the employer, he has the authority to
hire and fire the workers and direct
them while working in the fields. Com-
plaints by the farmer about the quality
or quantity of the work or about a
worker are made to the contractor or
his representatives, who takes what-
ever action he deems appropriate. His
opportunity for profit or loss comes
from his control over the time and
manner of performance of work by his
crew and his authority to determine
the wage rates paid to his workers.

(c) There is also the common and
general practice of an individual who
performs custom work such as crop
dusting or grain harvesting and thresh-
ing or sheepshearing. In the typical
case this contractor has a substantial
investment in equipment and his busi-
ness decisions and judgments materi-
ally affect his opportunity for profit or
loss. In the overall picture, the con-
tractor is not following the usual path
of an employee, but that of an inde-
pendent contractor.

For example: A sheepshearing contractor
who operates in the following manner is con-
sidered an independent contractor and there-
fore an agricultural employer in his own
right—he operates his own equipment includ-
ing power supply from his own trucks or
trailers, boards his shearing crew and has
complete responsibility for their work and
compensation, has complete charge of the
sheep from the time they enter the shearing
pen until they are shorn and turned out, and
contracts with the rancher for the complete
operation at an agreed rate per head.

(d) Whether or not a labor contractor
or crew leader is found to be a bona
fide independent contractor, his em-
ployees are considered jointly em-

29 CFR Ch. V (7-1-10 Edition)

ployed by him and the farmer who is
using their labor if the farmer has the
power to direct, control or supervise
the work, or to determine the pay rates
or method of payment. (Hodgson v.
Okada (C.A. 10), 20 W.H. Cases 1107;
Hodgson v. Griffin & Brand (C.A. 5) 20
W.H. Cases 1051; Mitchell v. Hertzke, 234
F. 2d 183, 12 W.H. Cases 877 (C.A. 10).) In
a joint employment situation, the
man-days of agricultural labor ren-
dered are counted toward the man-days
of such labor of each employer. Each
employer is considered equally respon-
sible for compliance with the Act. With
respect to the recordkeeping regula-
tions in 29 CFR 516.33, the employer
who actually pays the employees will
be considered primarily responsible for
maintaining and preserving the records
of hours worked and employees’ earn-
ings specified in paragraph (c) of §516.33
of this chapter.

[37 FR 12084, June 17, 1972, as amended at 38
FR 27521, Oct. 4, 1973]

§780.332 Exchange of labor between
farmers.

(a) Occasionally a farmer may help
his neighbor with the harvest of his
crop. For instance, Farmer B helps his
neighbor Farmer A harvest his wheat.
In return Farmer A helps Farmer B
with the harvest at his farm.

(b) In a case where neighboring farm-
ers exchange their own work under an
arrangement where the work of one
farmer is repaid by the labor of the
other farmer and there is no monetary
compensation for these services paid or
contemplated, the Department of
Labor would not assert that either
farmer is an employee of the other.

(¢) In addition, there may be in-
stances where employees of a farmer
also work for neighboring farmers dur-
ing harvest time. For example, employ-
ees of Farmer A may help Farmer B
with his harvest, and later, Farmer B’s
employees may help Farmer A. These
employees would be included in the
man-day count of the farmer for whom
the work is performed on the day in
question. Since the Act defines man-
day to mean any day during which an
employee performs any agricultural
labor for not less than 1 hour, there
may be days on which these employees
work for both Farmer A and Farmer B
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for a ‘‘man-day.” In that event they
would be included for that day in the
man-day count of both Farmer A and
Farmer B.

Subpart E—Employment in Agri-
culture or Irrigation That Is Ex-
empted From the Overtime
Pay Requirements Under Sec-
tion 13(b)(12)

§780.400 Statutory provisions.

Section 13(b)(12) of the Fair Labor
Standards Act exempts from the over-
time provisions of section 7:

Any employee employed in agriculture or
in connection with the operation or mainte-
nance of ditches, canals, reservoirs, or water-
ways, not owned or operated for profit, or op-
erated on a sharecrop basis, and which are
used exclusively for supply and storing of
water for agricultural purposes.

§780.401 General
ment.

(a) Section 13(b)(12) of the Act con-
tains the same wording as did section
13(a)(6) prior to the 1966 amendments.
The effect of this is to provide a com-
plete overtime exemption for any em-
ployee employed in ‘‘agriculture’ who
does not qualify for exemption under
section 13(a)(6) (A), (B), (C), (D), and (E)
of the 1966 amendments.

(b) In addition to exempting employ-
ees employed in agriculture, section
13(b)(12) also exempts from the over-
time provisions of the Act employees
employed in specified irrigation activi-
ties. Prior to the 1966 amendments
these employees were exempt from the
minimum wage and overtime pay re-
quirements of the Act.

(c) For exempt employment in ‘‘agri-
culture,” see subpart B of this part.

explanatory state-

§780.402 The general guides for apply-
ing the exemption.

(a) Like other exemptions provided
by the Act, the section 13(b)(12) exemp-
tion is narrowly construed (Phillips,
Inc. v. Walling, 334 U.S. 490; Bowie V.
Gonzalez, 117 F. 2d 11; Calaf v. Gonzalez,
127 F. 2d 934; Fleming v. Hawkeye Pearl
Button Co., 113 F. 2d 52; Fleming v. Swift
& Co., 41 F. Supp. 825; Miller Hatcheries
v. Boyer, 131 F. 2d 283; Walling v. Friend,
156 F. 2d 429; see also §780.2 of subpart
A of this part 780). An employer who

§780.403

claims the exemption has the burden of
showing that it applies. (See §780.2)
The section 13(b)(12) exemption for em-
ployment in agriculture is intended to
cover all agriculture, including ‘‘ex-
traordinary methods’’ of agriculture as
well as the more conventional ones and
large operators as well as small ones.
Nevertheless, it was meant to apply
only to agriculture. It does not extend
to processes that are more akin to
manufacturing than to agriculture.
Practices performed off the farm by
nonfarmers are not within the exemp-
tion, except for the irrigation activi-
ties specifically described in section
13(b)(12). Practices performed by a
farmer do not come within the exemp-
tion for agriculture if they are neither
a part of farming nor performed by him
as an incident to or in conjunction
with his own farming operations. These
principles have been well established
by the courts in such cases as Mitchell
v. Budd, 350 U.S. 473; Maneja V.
Waialua, 349 U.S. 254; Farmers Reservoir
Co. v. McComb, 337 U.S. 755; Addison v.
Holly Hill Fruit Products, 322 U.S. 607;
Calaf v. Gonealez, 127 F. 2d 934; Chap-
man v. Durkin, 214 F. 2d 363, certiorari
denied, 348 U.S. 897; McComb v. Puerto
Rico Tobacco Marketing Co-op. Ass'n. 80
F. Supp. 953, 181 F. 2d 697.

(b) When the Congress, in the 1961
amendments, provided special exemp-
tions for some activities which had
been held not to be included in the ex-
emption for agriculture (see subparts F
and J of this part 780), it was made
very clear that no implication of dis-
agreement with ‘‘the principles and
tests governing the application of the
present agriculture exemption as enun-
ciated by the courts’” was intended
(Statement of the Managers on the
part of the House, Conference Report,
H. Rept. No. 327, 87th Cong. first sess.,
p. 18). Accordingly, an employee is con-
sidered an exempt agricultural or irri-
gation employee if, but only if, his
work falls clearly within the specific
language of section 3(f) or section
13(b)(12).

§780.403 Employee basis of exemption
under section 13(b)(12).

Section 13(b)(12) exempts ‘‘any em-
ployee employed in * * *. It is clear
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